Annex Ne |
AmCham Position on the Draft Concessions Act published for public consultation on
April 19, 2016

(Summary in English)

Art. 1: A definition of “concession” has to be provided in the Draft Act.

The definitions of all other terms (e.g. economic operator, candidate, etc.) should be included
in the Supplementary Provisions.

Motive: Art. 37 of the Decree for the implementation of the Law on Normative Acts.

**kk

Art. 4, Para. 2: The hypotheses, where the economic operator requires certain limitations on
the principle of transparency for the provision of information containing technical or trade
secrets, need to be clarified.

**k*k

Art. 6, Para. 3: It is appropriate to maintain the approach of the current Concessions Act, that
is, the type of the concessions needs to be defined according to the ownership of the subject of
the concessions rather than the concession granting authority.

*kk

Art. 7, Para. 1: To add that the right of exploitation is valid for the period of the concession.

It is appropriate to use the definition of the term “construction work™ as defined in the Spatial
Planning Act. This definition does not contradict with the one used in the Directive.

*k*k

Art.13: With regards “reserved concessions”, mechanisms against abuse of this right of the
concession granting authority have to be provided.

**k%k

Art. 21, Para. 2: The words ,,write down* to be replaced with ,,acquire®.

Motive: Applicability to all companies

*k*k

Art. 22, Para. 5: Not only the responsibility/liability of the private partner but also the one of
the public partner needs to be regulated.

**k*

Chapter VI. Exceptions: It is appropriate to keep the text of Art.12, Para.1 of the current
Concessions Act which contains legal delegation to provisions related to concessions in
different sectoral legislation (e.g. mineral resources sector).

Motive: To ensure legislative precision and prevent uncertainty for economic operators and
their turnover.

**k

Art. 29: To provide for the adoption of a regulation (ordinance) containing a methodology or
other instructions (with a mandatory character) which will define objective methods for
calculation of the concession’s forecasted amount. It is appropriate the methodology to be
based on financial and economic analyses.



Moreover, the lawmakers may introduce a general definition of the term “objective method” in
the Supplementary Provisions.

**k*k

Art. 30, Para.l: Why “concessions for use” are excluded from the scope of this provision?
How to track the presence of economic balance for the whole period of the concession
contract? Who is going to track the economic balance and how often (Art. 30, Para.2)?

**k*k

Art.32: In order to ensure clarity and precision, as well as to avoid misinterpretation, we would
like to recommend the lawmakers to define clearly the term “socially acceptable price” in the
Supplementary Provision or at least to introduce concrete parameters for the definition of such
a price.

**k*k

Art. 33, Para. 2: We suggest to replace the phrase that the concession fee due is “defined by
the concession granting authority in any concrete case” with the phrase that it “is provided in
the concession documentation and the concession contract”.

Furthermore, in order to avoid misinterpretation, we recommend the lawmakers to define the
following terms in the Supplementary Provisions:
,,economic and financial benefit*; and
,,s0cially acceptable price or at least to introduce concrete parameters for the
definition of such a price.
**k*k
Art. 34, Para.4: With regards “concessions for use”, we recommend their duration to be 35
years, as regulated by the current Concessions Act, or to provide for an extension of the
duration according to the specifics of the particular concession. The purpose of this proposal is
to protect and promote market competition among economic operators.
**k*
Art. 38, Para. 2: We would like to propose representatives of non-governmental organizations
(e.g. AmCham and others) to participate in the Coordination Council’s meetings as observers.

Motive: To ensure transparency in the concessions award process and feedback from the
business.

*k*k

Art. 39, Para. 2: To clarify the addressees of the instructions by the Minister of Finance and
whether the instructions are with a mandatory character.

**k*

Art. 41, point 8: It is not clarified whether the methodological instructions are mandatory or
serve as guidelines.

**k*k

Art. 42: Why the Privatization and Post-Privatization Control Agency will have control
functions — this will not be an independent external control.

**k*

Art. 45, Para. 2: The term “program period” is used in the text of the Draft Act without any
definition of its duration.

**k*k

Art. 52, Para.3: To be removed and procedures to be carried out according to the general
provisions.

Motive: To ensure transparency in the concessions award process and stimulate market

competition.
*k*k



Art. 56, Para. 1: To refer not only to the cases when the proposal for concession granting is
initiated by the economic operator but also for cases when the process is initiated by the
concession granting authority.

*k%k

Art. 57, Para. 2 and Art. 58, Para. 1: Key parameters included in the envisioned analyses
and/or justifications to be made publicly available and to be published in the National
Concessions Register for the respective concession.

*k%k

Art. 60, Para. 2, point 1: To delete the word “administrative” or to provide details for whom
the grounds for exclusion are applicable.

Motive: To avoid obstacles to the practical implementation of the act.

**k*k

Art. 60, Para. 2, point 2: To remove the specific mentioning of the Republic of Bulgaria since
it is not mentioned when other grounds of exclusion are listed.

**k*k

Art. 60, Para. 3, point 2: The text is subjective and it is not clear how attempts of the
economic operator to exert undue influence on the decision-making process of the concession
granting authority can be proved.

**k*k

Art. 64: AmCham insists that there should be requirements for professional and technical
capabilities of the economic operators, as well as for their financial and economic condition as
stipulated in Art. 62, Para. 1 of the Draft Act referring to concessions with a cross-border
effect.

**k*

Art. 69, Para. 1: To add comma (*,”) after the phrase “period of the concession” and the
phrase “the amount of the concession fee, if such is envisioned”.

Art. 69, Para. 2: The phrase “or concession performance conditions” to be added after
“award criteria” in accordance with a provision (64) of the Preamble to the Directive
2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award
of concession contracts.

Moreover, we propose to remove the following texts from Art. 69, Para. 2:
- From point 1. to remove letter,,c) the lowest price of construction works;* and letter
,,d) the lowest price of services provided;*, in order to guarantee “the best price-quality
ratio” when awarding concessions
- Toremove point ,,3. social criteria;* or more detailed definition to be provided by the
lawmakers
- Point ,,6. amount of the concession fee, if such is envisioned” to be removed
- Toremove point ,,7. other depending on the specifics of the concession” in order to
restrain the concessions granting authority from defining excessive criteria and to
ensure equal access to concessions for economic operators.
**k
Art. 83: With regards the composition of the Commission, including the involvement of
external consultants, decision-making process, etc., we would like to suggest using the texts of
the Public Procurement Act (prom. SG. 28 of 6 April 2004)

The proposed text of Art. 83 raises a number of questions, for instance, what is the role of the
external consultants?; whether the Commission should motivate its decisions if they contradict



with the expert opinion provided by the consultants?; how the consultants’ remuneration is
defined?

Motive: To ensure transparency in the concessions award process and stimulate market
competition.

%k k 3k

Art. 85, Para. 1: It is not clear what is meant by “electronic communication system”. In order
to ensure clarity and to prevent contradictory interpretation, lawmakers need to clarify what
the meaning of “electronic communication system” is.

**k*

Comments on the provisions related to the submission of offers and applications:

Comments on the required types of documents: (Art. 89, Para. 1) We do not see any benefit of
the proposed two documents with a partially identical content: “proposal” and “binding
proposal”. Instead, we would like to suggest having a single document — “Technical Proposal”
or “Technical Offer”.

Comments on the submission of documents: It is not appropriate to submit part of the
documents electronically and another part — in hard copy. If an electronic application is
envisioned then this section has to be revised.

Comments on the format: In Art. 87, Para. 2 of the Draft Concessions Act, it is written that
the application is submitted only as an electronic document signed with e-signature but there
are no provisions for electronic submission, that is, it is assumed that this document will be
part of the hard-copy offer.

**k*

Art. 87, Para. 1, point 4-5: These provisions have to be enclosed as separate annexes to the
application. Often, the persons that need to sign the required declarations are more than one.
Moreover, declarations can be signed by a proxy. Therefore the requirement for the
application to be submitted in electronic version and to be signed with e-signature is
practically and technically unattainable.

**k*

Art. 89, Para. 2, point 1: The word “solutions” to be replaced with “proposals” because they
are subject to evaluation and afterwards become an integral part of the concession award
contract.

Art. 89, Para. 2, point 4: These provisions duplicate partially the purpose of the motives
required in point 3 of the same article.

Art. 89, Para. 2, point 5: The phrase ,,for concessions of cross-border interest” has to be
deleted (the lack of such an interest should not be a precondition for lowering the criteria when
concessions of national interest are concerned).

Art. 89, Para. 3: It has to be deleted.

**k*

Art. 91, Para. 2 and 3: The type of translation is not specified in the text which means that
documents can be translated by the economic operators without using the services of

authorized translators.
***



Art. 97: We would like to propose the meetings of the Commission to be open to the public.

Motive: To ensure transparency in the concessions award process.

**k*k

Art. 100: It is advisable to reconsider whether it is appropriate the Commission to take
decisions whether to admit or exclude candidates or alternatively the Commission to propose to
the concession granting authority to take such a decision.

**k*k

Art. 101: We would like to propose representatives of third parties (e.g. media representatives)
to be able to attend the bid opening procedure.

Motive: To ensure transparency in the concessions award process.

*kk

Art. 102, Para. 2: see the above comment related to Art. 89, Para. 2, point 1.

**k*k

Art. 124, Para. 2: To remove the word “can” and the text of the provision to become as
follows: “(T)he contract specifies the factual or legal circumstances related to the subject of the
concession, construction works, and/or services.

Art. 124, Para. 4: The following hypotheses are not specified when the economic balance is
damaged, but:

- No party requests amendment;

- The amendment is not envisioned with a review clause;

- One of the parties requests an amendment but no consensus can be reached between

the parties.

% %k %k
Art. 125, Para. 3: We would like to propose that the concession reference dossier is opened
for the respective concession granting authority and not for the concession itself. This will
enable and facilitate a follow-up on the whole process — from the start of the procedure to its
award/termination, as well as its subsequent amendment.
**k*k
Art. 131, Para. 1: It is not specified what type of audit will be undertaken by the concession
granting authority and in accordance with which legal procedures.
**k*
Art. 157, Para. 1 and Art. 161, Para. 1: It is advisable to reconsider whether it is appropriate
the Commission to take decisions whether to admit or exclude candidates or alternatively, the
Commission to propose to the concession granting authority to take such a decision.
**k*
Art. 187: We would like to propose that the concession reference dossier is opened for the
respective concession granting authority and not for the concession itself. This will enable and
facilitate a follow-up on the whole process — from the start of the procedure to its
award/termination, as well as its subsequent amendment.
**k
Art. 190, Para. 3: We do not agree with the proposal fines to be imposed on the economic
operator only because it is party to a contract. Concessionaires could not be held responsible
for the actions of the concession granting authority.
**k*
§ 5. Para. 3 of the Transitional and Final Provisions: This provision has to be removed
because it contradicts the provision of § 5. Para. 2.

**k*



§ 6 of the Transitional and Final Provisions related to the amendment of the Water Act:

We have the following comments and proposals which have a direct effect on the soft drinks
and bottled mineral water sector:

I. Point 4.: With regards the amendments of Art.47, Para. 4 - the words "concession
area" should be replaced with "the subject of the concession." This revision will provide
clarification about the specificity of the subject of the concession;

ii. (Excerpts) We do not support the proposed approach outlined in Point 9., namely the
removal of the provisions of Chapter Six “Concession Regime”, Art. 93 — 102f of the Water
Act.

The proposed approach leads to a lack of clarity and legal certainty, as well as raises questions
about the applicability of the general provisions of the Concessions Act to the soft drinks and
bottled mineral water sector;

iii. Point 10. for amendment of Art. 151, Para 2, point 2. of the Water Act: It is not clear
why it is necessary to repeal letter “h” and letter “o0”.



